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Abstract  
In this article, we consider different perspectives on who is best able to provide relevant and helpful 
expertise in public law cases where the long-term care of children is under consideration. Opinions vary 
and sometimes conflict on the respective importance of legal, child development, and lay 
understandings. These opinions relate to views on rights, appropriate procedures, decision-making 
processes, and the effects of decisions on children.  
Firstly, we summarise literature relevant to the knowledge and skills of three key groups of 
decisionmakers within the Scottish child care system: legal professionals, child care professionals and 
lay decision-makers, and outline literature about guardians ad litem and their counterparts. We then 
discuss issues of expertise emerging from a study exploring the reasons for, and impact of, the 
appointment of safeguarders (who, in Scotland, perform a similar role to guardians).  
We conclude that there may be an increasing tendency for disagreement and a lack of clarity about who 
has the most relevant and helpful expertise to hearings; this may have negative effects for children.  
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Introduction  
This article is concerned with different perspectives on what constitutes relevant and helpful expertise in 
public law cases where the care of children is under consideration. We draw on international literature 
and a study carried out in Scotland to illuminate the issues and dilemmas involved. The recognition of 
professional expertise in both law and child care professions is typically based on lengthy education and 
workplace induction of the trainee, or neophyte professional alongside suitable peers (Eraut, 1998). This 
aims to impart three main elements in relation to a specialist area: knowledge and understanding, 
relevant skills, and a commitment to agreed ethics or values. We shall see that each of these can be an 
important consideration in judgements about what expertise is appropriate in child care and protection 
cases.  
,QPRVWFRXQWULHVZKHQWKHVWDWHLVFRQVLGHULQJFRPSXOVRU\LQWHUYHQWLRQLQFKLOGUHQ¶VOLYHVLWLV
accepted that legal expertise should play the predominant role in the presentation of evidence for 
decision-making. Furthermore, the key decision-makers are often legally qualified judges, or 
magistrates guided by legally qualified officers  (Russell, 2012).  
However, as with many areas of the law, other professionals have an important part to play; for 
example, they often provide verbal and/or written reports, or act as expert witnesses (Prescott, 2013; 
Ward, 2012). Equally, lay involvement in decision-making is a tradition in many countries. Lay people 
are by definition non-experts, though they often receive training relevant to their roles, and bring with 
them a variety of other valuable skills. Citizen juries provide a well-known example, but in relation to 
children, other roles are important, notably lay magistrates and guardians (or guardians ad litem).  
Recurrent debates have ensued about the types of expertise required to ensure that judicial processes 
reach appropriate decisions (e.g. Duquette & Darwall, 2012; Mooney & Lockyer, 2012). Alongside 
considerations of human rights and due process, these debates have also been about the quality, speed, 
and cost of decision-making.  
,Q6FRWODQGFDVHVFRQFHUQLQJFKLOGUHQ¶VZHOIDUHVDIHW\DQGEHKDYLRXUDUHXVXDOO\KHDUGZLWKLQD
QRQFRXUWV\VWHP&KLOGUHQ¶V+HDULQJV7KLVV\VWHPLVXQXVXDODV legal professionals have only a minor 
role in the presentation of information and decision-making. With certain exceptions noted below, lay 
people make decisions. They take into account information provided by social work, legal and other 
professionals, as well as family members. However, findings from our study suggest that 
decisionmakers value different kinds of expertise to a greater or lesser extent. We argue that this can 
have negative consequences for children.  
ǯǯ  
,QPRVWMXULVGLFWLRQVFKLOGUHQ¶VSXEOLFODZGHFLVLRQVDUHPDGHE\MXGJHVRUWKHLUHTXLYDOHQWVLQ
FKLOGUHQ¶VIDPLO\RU\RXWKFRXUWVVRPHWLPHVDVVLVWHGE\OD\SHRSOH,QVRPHFRXQWULHVQRWDEO\LQ
northern Europe, there is a tradition of local government politicians and officials being involved in 
OHJDOO\HQIRUFHDEOHGHFLVLRQVDQGWKLVXVHGWRKDSSHQZLWKUHVSHFWWRWKHDVVXPSWLRQRISDUHQWV¶ULJKWV
by local authorities in the UK.  
6FRWODQGLVXQXVXDOLQWKDWPRVWFDVHVDUHGHDOWZLWKDW&KLOGUHQ¶V+HDULQJVZKHUHGHFLVLRQVDUHPDGH
by a panel of three lay people (Lockyer & Stone, 1998; Norrie, 2013). They have the power to make 
compulsory supervision orders, which may specify that a child live away from the family home.  
&KLOGUHQ¶V+HDULQJVGHDOZLWKERWKFKLOGUHQZKRRIIHQGDQGFKLOGUHQZKRVHZHOIDUHRUVDIHW\LVDFDXVH
for concern. Thus, they handle in the same way and in the same place cases that separate family and 
youth courts would handle in other parts of the UK, or which in the US would be treated differently as 
delinquency or dependency cases.  
Hearings take place in relatively informal settings, usually with panel members, family members, and 
professionals seated round the sDPHWDEOH6LQFHWKHLULQFHSWLRQLQ&KLOGUHQ¶V+HDULQJVKDYHEHHQ
imbued with a particular ethos. This is grounded in the Kilbrandon Report (1964), which recommended 
the introduction of the hearings system and continues to be often cited as a guide for participants in 
hearings (Hill & Taylor, 2012). For instance, hearings are meant to treat the child as part of a family and 
FRPPXQLW\DOWKRXJKWKHFKLOG¶VLQGLYLGXDOULJKWVDUHUHFRJQLVHGDQGWKHFKLOG¶VEHVWLQWHUHVWVDQG
welfare should be the paramount consideration. In addition, wherever possible hearings should make 
decisions in a consensual fashion, with the agreement of children and parents. This aspect has come 
under strain at times due to the rise in the proportion of care and protection referrals, which are often 
highly contested, relative to those prompted by offences (SCRA, 2015).   
Initially, legal representation in hearings was very rare, it being assumed that the child her/himself, 
parents, social workers, and others would convey the views of the child effectively (Lockyer & Stone, 
1998). However, partly under the influence of the UN Convention on the Rights of the Child and the 
European Convention on Human Rights, legal representation of both children and parents has become 
more common; even so, it is still the exception (Norrie, 2013).  
$QLQGHSHQGHQWRIILFLDOWKH&KLOGUHQ¶V5HSRUWHUPDNHVUHIHUUDOVWRKHDULQJVEDVHGRQQRWLILFDWLRQVE\
the police, social workers, and others. Many reporters are trained lawyers, but some come from other 
professional backgrounds including social care.   
/RFDODXWKRULWLHVDUHOHJDOO\UHTXLUHGWRSURYLGHDUHSRUWRQWKHFKLOGWRWKHKHDULQJV&KLOGUHQ¶V
Hearings (Scotland) Act 2011, s. 60). Reports are prepared and presented to hearings by social workers, 
but in accordance with the Getting it Right for Every Child 1principles, these often integrate information 
from other professionals or multi-disciplinary assessments. Social workers attend the hearings, since the 
DXWKRULW\LVUHTXLUHGWRLPSOHPHQWKHDULQJV¶decisions and provide analysis, assessments and 
information that are valued by panel members  (Norrie, 2013; Taylor, Hill, & Milligan, 2015). 
Education reports are normally submitted for children of school age, and reports from other 
professionals may be rHTXHVWHGHJIURPKHDOWKYLVLWRUVSDUHQWV¶VXSSRUWZRUNHUVDQGVRRQ 
A hearing may also decide to appoint a safeguarder in a role similar to that performed by guardians 
HOVHZKHUHLHWRDFWLQWKHFKLOG¶VEHVWLQWHUHVWDQGSURYLGHWKHKHDULQJZLWK an assessment of the 
FKLOG¶VVLWXDWLRQDQGQHHGV+LOO/RFN\HU0RUWRQ%DWFKHORU	6FRWWGLVFXVVHGEHORZ 
It is important to recognise that courts and Sheriffs (Scottish judges) have an important part to play in a 
minority of cases. Following KLOEUDQGRQUHFRPPHQGDWLRQV&KLOGUHQ¶V+HDULQJVGRQRWGHDOZLWKWKH
facts of the case, but have the responsibility for making the disposal (what elsewhere might be termed a 
sentence). Usually the facts are accepted by parents and children, but when they dispute the grounds 
(reasons) for referral to a hearing, Sheriffs are asked to adjudicate.  Similarly, if a parent or child 
GLVDJUHHVZLWKWKHGHFLVLRQRIDKHDULQJWKH\FDQORGJHDQDSSHDOWRD6KHULII&KLOGUHQ¶V+HDULQJV
(Scotland) Act 2011, s. 154). Sheriffs also deal with applications for emergency protection orders and 
for adoption or permanence orders.  
Outline of the present study  
Although previous research had shown that overall safeguarders were well regarded by panel members 
and families (Hill et al., 2003), recently concern has been expressed that in some instances appointment 
of a safeguarder may result in unnecessary delays with negative effects for the child. Hence, a study was 
XQGHUWDNHQWRH[DPLQHWKHUHDVRQVIRUVDIHJXDUGHUV¶DSSRLQWPHQWDQd their perceived impact on 
                                                 
1 *HWWLQJLW5LJKWIRU(YHU\&KLOG*,5)(&LVDSROLF\LQLWLDWLYHLQ6FRWODQGFRQFHUQHGZLWKSURPRWLQJFKLOGUHQ¶VZHOOEHLQJ
through integrated service delivery:  see www.gov.scot/Topics/People/Young-People/gettingitright  
decision-making processes from the points of view of panel members, social workers and safeguarders 
themselves (Gadda, Hill, Young, & Welch, 2015).  
The methods used were online questionnaires with open and pre-categorised questions, focus group 
discussions, and individual interviews. In all, more than 200 people filled in questionnaires (122 panel 
members, 62 safeguarders and 45 social workers). Survey respondents were also asked to indicate 
whether they would be willing to take part in further elements of the study, and from these responses,  
sixty-nine individuals were involved in group discussions or interviews (20 panel members, 19 
safeguarders, and 30 social workers). The study recruited panel members and safeguarders through their 
UHVSHFWLYHQDWLRQDORUJDQLVDWLRQV&KLOGUHQ¶V+HDULQJV6FRWODQGDQGWKH1DWLRQDO6DIHJXDUGHU3DQHO,W
was not logistically possible to include all local authority social workers. Instead, we asked a 
convenience sample of six of the 32 Scottish local authorities whether they were interested in taking 
part in the research and circulating invitations to relevant social workers. Four authorities agreed, and 
we promised them anonymity. The University of Strathclyde Ethics Committee gave approval for the 
study, and fieldwork took place between October 2013 and November 2014.  
For the online questionnaires, we used Qualtrics, an online survey tool used for building and distributing 
questionnaires, as well as collecting responses. We carried out analysis of numeric data from the 
questionnaire using the statistical tools available within Qualtrics. These allowed us to run frequency 
tables, produce basic summary statistics, and compare results from different groups. Where there were 
apparent differences, we did not test for statistical significance as we felt the numbers of participants too 
low to provide a reliable indication. Instead, we looked to the qualitative analyses to help confirm and 
explain any apparent differences. Textual data, both from questionnaires and individual and group 
discussions, were input into NVivo10 and analysed qualitatively for themes  (Braun & Clarke, 2006).  
Despite our best efforts to reach all safeguarders and panel members in Scotland, only a proportion of 
each group took part in the study (approximately 45% and 6% respectively). The participation rate of 
panel members may be relatively low due to them being volunteers with limited available time, or 
because some may prefer other means of communication. The relatively high rate of participation for 
safeguarders might have been higher still, but at the time of the research, the National Safeguarder Panel 
was relatively new, and electronic systems of communication with members were being finetuned. 
Similarly, around 41% of invited social workers from the four participating local authorities took part in 
the study.   
Our response rates do not allow us to claim that our findings are representative of Scotland, and further 
research should explore in more detail some of the issues raised here. A further limitation of the study is 
that our resources and remit did not allow for obtaining the views of children, parents, carers or 
FKLOGUHQ¶VUHSRUWHUVWKLVZRXOGEHGHVLUDEOHLQIXWXUH 
Before discussing how our findings highlighted different perceptions about the skills, knowledge and 
values most relevant to good and timely decision-making, we present a short review of literature on 
these matters from different jurisdictions.   
Relevant expertise: overview of the literature  
We briefly review literature relevant to different types of expertise deployed in decision-making about 
the care of children. In doing so, we focus on how the knowledge and skills of three groups underpins 
their claims to expertise: legal representatives, child care professionals, and lay people. We conclude 
our review by briefly examining information about the knowledge, skill, and backgrounds of guardians 
or safeguarders, who may fit any of these three categories, depending on the jurisdiction.  
The expertise of legal representatives  
It is a central tenet of nearly all legal systems and international human rights that individuals involved in 
legal proceedings, including children, are entitled to representation by qualified law practitioners 
(solicitors, attorneys, etc.) (Lehrmann, 2010; Ryrstedt & Masttson, 2008). Lawyers are assumed to have 
not only knowledge of, and ready access to relevant statutes, case law and so on, but to also have skills 
in presenting arguments and an ethic of commitmHQWWRWKHLUFOLHQWV¶ZLVKHV,Q(QJODQGLWLVUHFRJQLVHG
WKDWODZ\HUVVKRXOGDFWRQWKHLUFOLHQW¶VLQVWUXFWLRQVEXWHTXDOO\WKH\KDYHGXWLHVWRWKHFRXUWDQGPXVW
not make unfounded claims (Masson, 2012). Law is regarded as an archetypal profession and lawyers 
typically undergo a lengthy period of training that includes academic learning and practice-based 
training (Abbott & Wallace, 1990). In order to qualify, they must master a large corpus of knowledge 
and acquire an appropriate set of professional mores (Abbott & Wallace, 1990).  
In the US, it is normal for a child to have legal representation in care and criminal proceedings 
(Duquette & Darwall, 2012; Lehrmann, 2010). In Sweden, all children under 15 in family proceedings 
have a legal representativeZKRVHUROHLVWRDFWLQWKHFKLOG¶VEHVWLQWHUHVWVDQGHQVXUHWKHFKLOG¶V
procedural and substantive rights are upheld (Ryrstedt & Mattsson, 2008). In certain Australian states 
all children must be legally represented in care and protection proceedings, though in others exceptions 
are made e.g. because a child is too young to provide instructions (Victoria) or has made an informed 
decision not to be represented (South Australia) (ALRC, 1998).  
Among the arguments presented in favour of legal representatioQLVFKLOGUHQ¶VQHHGIRUKHOSLQ
XQGHUVWDQGLQJOHJDOSURFHGXUHVDQGRSWLRQVDQGIRUDVVLVWDQFHZKHUHQHFHVVDU\WRFKDOOHQJHWKHVWDWH¶V
powers to remove a child from home, potentially indefinitely (Duquette & Darwall, 2012). Bilson and 
White (2005) argue tKDWOHJDODGYRFDF\LVQHFHVVDU\WRSUHYHQWFKLOGUHQ¶VSDUWLFLSDWRU\ULJKWVEHLQJ
RYHUULGGHQDVWKHLUµEHVWLQWHUHVWVDUHGHWHUPLQHGE\SRZHUIXODGXOWV¶S$FRXQWHUYDLOLQJYLHZ
that appears in a minority of sources is that lawyers may be unhelpful as they may substitute their own 
views about what is best for the child, when they are not qualified to do so, or may see the child in 
isolation from the family and community context (Duquette & Darwall, 2012; Mooney & Lockyer, 
2012).  
The question then ariVHVRIZKHQOHJDOUHSUHVHQWDWLYHVVKRXOGVWRXWO\SXUVXHWKHFKLOG¶VH[SUHVVHG
ZLVKHVDQGZKHQWKH\VKRXOGSXUVXHZKDWLVLQWKHFKLOG¶VLQWHUHVWZKHUHWKHWZRGRQRWFRLQFLGH2QO\
a few jurisdictions give guidance to lawyers about how they should decide when to switch from 
DGYRFDWLQJDFKLOG¶VYLHZVWRUHSUHVHQWLQJWKHLUEHVWLQWHUHVWV/HKUPDQQ7KLVVLWXDWLRQKDV
SHUVLVWHGIRUVRPHWLPH'XTXHWWHDFNQRZOHGJHGWKDWµDWWRUQH\VLQWKH8QLWHG6WDWHVDUHTXLWH
PXGGOHGDERXWWKLVLVVXH¶S+HVWDWHGWKDWPDQ\DGYRFDWHGIRUWKHFKLOG¶VEHVWLQWHUHVWVas they 
saw it. In Canberra, legal representatives are obliged to inform the Court whether they are acting under 
LQVWUXFWLRQLQWKH\RXQJSHUVRQRUFKLOG¶VEHVWLQWHUHVWVRUERWK7KRPVRQ0cArthur, & Camilleri, 
2015).  
One possible response to the interest-wishes dilemma is a dual approach. Duquette (2007)proposed that 
UHSUHVHQWDWLYHVVKRXOGIROORZDµEHVWLQWHUHVWV¶SULQFLSOHIRUFKLOGUHQZKRWKH\VHHDVWRR\RXQJWR
communicate or make rational decisions, but for older children they ought to become advocates for the 
FKLOG¶VYLHZV0RRQH\DQG/RFN\HUREVHUYHWKDWLQ$PHULFDODZ\HUVXVXDOO\DFWDVµ]HDORXV
DGYRFDWHV¶EXWPD\VZLWFKWREHVWLQWHUHVWVZKHQWKH\DUHFRQYLQFHGWKDWZKDWD child wants is contrary 
to their welfare needs. As noted above, decisions about in what circumstances to adopt which role may 
result from arbitrary judgements; lawyers do not normally receive training for this (Lehrmann, 2010).  
Moreover, it is not clear KRZOHJDOWUDLQLQJSUHSDUHVDODZ\HUWRGHWHUPLQHZKDWLVLQDFKLOG¶VLQWHUHVWV
As Mooney and Lockyer (2012) indicate, few lawyers in the US and UK are trained in child 
development, child psychology or how to communicate with children. An Australian study similarly 
IRXQGWKDWPDQ\&KLOGUHQ¶V&RXUWVWDNHKROGHUVH[SUHVVHGFRQFHUQWKDWODZ\HUV¶NQRZOHGJHDQGVNLOOVLQ
relation to children is inadequate (Thomson et al., 2015).  
'XULQJWKHHDUO\\HDUVRIWKH6FRWWLVK&KLOGUHQ¶V+HDULQJVOHJDOUHSUHVHQWDWLYHVwere notable by their 
absence. They were not precluded, but no provision existed to assist with the cost. Children who were 
old enough to do so (and parents) were expected to voice their own views, while panel members and 
social workers were under a legal GXW\WRWDNHDFFRXQWRIFKLOGUHQ¶VZLVKHV/RFN\HUSRLQWHGRXW
that the rules, which still apply, allow any person to attend a hearing to represent a child, but 
significantly, the role of the representative was to assist the child in the discussion of the case and not to 
act as an agent for the child. Lockyer also noted that within the non-adversarial model of hearings, it 
was not appropriate for representatives to take sides.  
7KHIUHTXHQF\ZLWKZKLFKODZ\HUVDUHLQYROYHGLQ&KLOGUHQ¶V+HDULQJVKDVchanged over time. As a 
result of a legal challenge, the Scottish Court of Session ruled in the 1990s that the lack of paid legal 
representation at hearings was in breach of the European Convention on Human Rights (article 6)  
(Norrie, 2013). Interim arranJHPHQWVWRDGGUHVVWKLVLVVXHZHUHVXSHUVHGHGE\WKH&KLOGUHQ¶V+HDULQJV
(Scotland) Act 2011 (Kearney, 2000). This statute gave children and their parents or carers access to 
legal aid funds2 to pay for a solicitor in many circumstances. It also required the Scottish Legal Aid 
Board3 6/$%WRVHHNWRHQVXUHWKDWIXQGHGOHJDOUHSUHVHQWDWLYHVDWKHDULQJVKDYHµDQDSSURSULDWHOHYHO
RINQRZOHGJHDQGH[SHUWLVHLQUHODWLRQWRFKLOGUHQDQGWKH&KLOGUHQ¶V+HDULQJV6\VWHP¶1RUULH
p. 8). SLAB has produced a Code of Practice4  that amongst other things, establishes that in order to be 
able to register and be eligible for this funding, solicitors and firms must not only have an understanding 
RIWKHOHJLVODWLRQJRYHUQLQJWKH&KLOGUHQ¶V+HDULQJ6\VWHPEXWDOVRDn understanding of its ethos.  
                                                 
2 In the UK individuals on low or modest income can request legal aid to help them towards the costs of legal advice and 
representation. Since June 2013 children and their parents/carers attending a hearing can apply to the Scottish Legal Aid 
%RDUGIRUWKH&KLOGUHQ¶V/HJDO$VVLVWDQFH7KHPoney for legal aid comes from public funds.  
3 The Scottish Legal Aid Board manages the aid system in Scotland.  
4 7KH6FRWWLVK/HJDO$LG%RDUG&RGHRI3UDFWLFHLQUHODWLRQWR&KLOGUHQ¶V/HJDO$VVLVWDQFH&DVHVLVDYDLODEOHIURP
www.slab.org.uk/export/sites/default/common/documents/profession/practitioner_info_guides/Children   
sRegisterandDuty/Code_of_Practice_in_relation_to_Childrenxs_Legal_Assistance_February_2013.pdf  
The expertise of child care professionals  
8VXDOO\VRFLDOZRUNHUVRUWKHLUHTXLYDOHQWVSURYLGHLQIRUPDWLRQDERXWFKLOGUHQ¶VGHYHORSPHQWDQG
needs. From its inception in the 19th Century, the profession of social work has occupied an 
µXQFRPIRUWDEOHSODFH¶EHWZHHQWKHSXEOLFDQGSULYDWHVSKHUHV6RFLDOZRUNHUVPXVWEDODQFHFRPSHWLQJ
allegiances, typically, to vulnerable individuals, and to the state (Parton, 1996). In one sense, social 
workers are independent professionals; their training requires mastery of a significant body of 
knowledge about child development, legislation, and family processes as well as social work values and 
complex communication skills. However, most are employed by local or regional government 
organisations and must simultaneously provide support to families and enact the will of the state; in 
doing so, they must work within prevailing policy, frameworks, and structures (Dickens, 2010; Gilbert 
& Power, 2010; Kirton, 2009; Parton, 1996). For example, in Scotland local authority social workers 
now deliver their work within the framework provided by Getting it Right for Every Child5 (GIRFEC). 
This suite of guidance describes legally enforceable responsibilities on local authorities and social 
workers; for example, the responsibility in certain circumstances to prepare and deliver a multiagency 
&KLOG¶V3ODQ 
In this regard, social work has similarities with a number of other occupations (e.g. teaching and 
nursing). These roles typically have less professional autonomy than classic professions (such as law 
and medicine); this somewhat ambiguous status being subject to organisational constraints, has resulted 
LQWKHDSSOLFDWLRQRIGXDOODEHOVVXFKDVµVHPL-SURIHVVLRQDOV¶(W]LRQLµEXUHDXSURIHVVLRQDOV¶
(PDUU\	3DUU\DQGPRUHUHFHQWO\µVLWXDWHGSURIHVVLRQDOV¶1RRUGHJUDDI 
In the UK, US, Australia, and elsewhere it is usual for social work services and their equivalents to 
provide the main source of information on children and their families to courts or hearings. In the US, 
social workers will often give evidence to family courts in child protection cases, as well as in cases of 
contested child custody. Prescott (2013) argues that the task allocated to social workers by family courts 
is one RIµVRFLDOLQYHVWLJDWLRQ¶DQGWKDWGXHWRWKHLUNQRZOHGJHDQGVNLOOVVRFLDOZRUNHUVDUHUHFRJQLVHG
DVµH[SHUWV¶ZKRFDQµDVVLVWMXGLFLDOGHFLVLRQ-making by providing predictive and diagnostic opinions of 
KXPDQWKRXJKWVDQGEHKDYLRXU¶WRKHOSGHWHUPLQHWhe best interests of a child (p. 467).   
,Q$XVWUDOLDVRFLDOZRUNHUVKDYHDQLPSRUWDQWUROHLQWKH&KLOGUHQ¶V&RXUWVWKDWDUHUHVSRQVLEOHIRU
handling both child protection cases and juvenile offending behaviour (Borowoski & Sheehan, 2012). In 
                                                 
5 For more details of GIRFEC see www.gov.scot/Topics/People/Young-People/gettingitright  
England and Wales, social workers will provide information to family courts in care proceedings, as 
ZHOODVLQFDVHVRIFRQWHVWHGFKLOGFXVWRG\8QGHUWKH&KLOGUHQ$FWORFDODXWKRULWLHV¶VRFLDOZRUN
services can initiate care proceedings when there are adequate reasons to believe that a child is suffering 
RUOLNHO\WRVXIIHUµVLJQLILFDQWKDUP¶%HFNHWW0F.HLJKH	7D\ORU,QFDVHVZKHUHDFKLOG¶V
FXVWRG\LVEHLQJFRQWHVWHGWKHFRXUWPD\UHTXHVWDµZHOIDUHUHSRUW¶IURPWKH&KLOGUHQDQG)DPLO\&RXUW
Advisory Support Service (CAFCASS), in which case, social workers employed by CAFCASS will 
carry out the required social investigation and prepare a report to courts (Mantle, Williams, Leslie, 
Parsons, & Shaffer, 2008).  
In Scotland, local authority social workeUVKDYHDNH\UROHLQWKH&KLOGUHQ¶V+HDULQJVDQGDUHUHTXLUHGWR
prepare clear recommendations based on a detailed analysis of information they have collected.   
Panel members base their decisions on various professional reports, as well as on conversations with 
those present at the hearing (often including the child, his or her family and social worker). The reports 
social workers prepare for hearings are often the key source of information to panel members. Panel 
PHPEHUV¶GHFLVLRQVDUHPRUHRIWHQWKDQQRWLQDJUHHPHQWZLWKVRFLDOZRUNHUV¶UHFRPPHQGDWLRQV
(Hallett, Murray, Jamieson, & Veitch, 1998; Henderson & Hanson, 2012). Thus, although social 
workers are not responsible for making the decision, they have significant influence on it.  
The expertise of lay people  
By definition, lay people do not have related professional expertise. It is somewhat unusual for ordinary 
FLWL]HQVWREHJLYHQWKHSULPDU\UROHIRUOHJDOO\HQIRUFHDEOHGHFLVLRQVDERXWFKLOGUHQ¶VZHOIDUHRUIRU
such decisions to be made outside of a court setting. The advantages and disadvantages of lay people 
making recommendations or decisions in a legal context have been rehearsed in a number of places. 
Reid and Gillan (2007) argue that lay people have legitimate interest in the wellbeing of children in 
their community and hence may be entitled to play a part in public law decision-making about children. 
Lay people can tap into communal understandings of family lifestyles and acceptable levels of care; 
WKH\FDQDSSO\µFRPPRQVHQVH¶5HLG	*LOODQ7KHLUµH[SHUWLVH¶WKXVGHULYHVQRWIURPD
particular professional education but from lived experience (Liljegren, Höjer, & Forkby, 2014). Lay 
participation also fulfils a public education role.   
Lay people are usually unpaid volunteers and it has been suggested that this may save costs; however, 
when compared to professional decision-makers, they may seek more guidance from experts, which 
itself has time and cost implications.  
Drawbacks of using lay people include the potential dangers of inappropriate moral (or moralistic) 
judgements, or a lack of skills required to make good decisions. In Finland, for example, lay boards 
ZHUHFULWLFLVHGIRUDODFNRIVSHFLDOLVWNQRZOHGJHHYHQWKRXJKFRQWUDGLFWRU\YLHZVH[LVWHGRQµZKDW
kind of expertise counts and what qualifications decision-PDNHUVQHHG¶.RUSLQHQ	3RVRS
Because of those criticisms, the law in Finland was changed in 2007, so that lay boards no longer made 
compulsory decisions, only recommendations to administrative courts.  
There are different ways in which lay people may be recruited or selected. Reid and Gillan (2007) 
distinguish four ways in which lay people may be chosen to take part in decision-making: random 
selection, popular election, political appointment, or a mix of the above.  
In Nordic countries, such as Denmark and Norway, it has been normal for many years for Boards of lay 
members to make or recommend compulsory orders for the protection and care of children. Rather than 
direct citizen participation (as in Scotland), the local community is represented indirectly by elected 
representatives based on considerations of party-political democracy. Board members are chosen from 
among already elected politicians rather than direct election to the Board, an example of Reid and 
*LOODQ¶VPL[HGFDWHJRU\8VXDOO\WKHVHHOHFWHGUHSUHVHQWDWLYHVDUHDFFRPSDQLHGRQWKH%RDUGVE\
specialists like child psychologists (see for example Hetherington, Baistow, Katz, Mesie, & Trowell, 
2001).  
6LPLODUO\LQ6ZHGHQµZRUNLQJFRPPLWWHHV¶PDNe decisions about individual cases. These committees 
comprise delegates from local elected politicians mirroring the current political majority; delegates are  
µH[SHFWHGWRDFWDVOD\SHUVRQVDQGGLVUHJDUGSROLWLFDOLGHRORJ\¶LQWKHLUGHFLVLRQV(Liljegren et al., 2014, 
p. 9). Their decisions need to be ratified by administrative courts, where a judge is also accompanied by 
three laypersons (Liljegren et al., 2014; Ryrstedt & Masttson, 2008). Only in the rare cases of appeal, 
are decisions made by a court system with no lay people.  
The UK as a whole has a tradition of lay justices of the peace and magistrates in juvenile and other 
courts. In England, Wales, and Northern Ireland, a panel of three includes a legally qualified judge and 
two lay people; this panel makes decisions in youth and family courts. A similar system operates in 
German youth courts.  
In the past, appointment of lay magistrates tended to favour people from elite backgrounds (Reid & 
Gillan, 2007), but in recent years there have been some efforts to counter this possibility. One example 
is legislation in Northern Ireland 6, which introduced a new recruitment process intended to encourage 
appointment from a wide section of the community, as is the aim for Scottish panel members.  
In Scotland, lay panel members hear cases relating to the care and protection of children, as well as 
FDVHVFRQFHUQLQJFKLOGUHQ¶VRIIHQGLQJEHKDYLRXU7KH6FRWWLVK&KLOGUHQ¶V+HDULQJVZRUNLVURRWHG
firmly in the Kilbrandon Report (1964). This suggested that facts, such as whether or not a child has 
committed an offence or been abused, are best determined by legally trained personnel following 
VWDQGDUGGXHSURFHVVEXWWKDWGHFLVLRQVDERXWFKLOGUHQ¶VXSEULQJLQJGRQRWUHTXLUHOHJDOH[SHUWLVH 
Kilbrandon therefore recommended that, once the reasons for referral are admitted or proven, lay people 
should make decisions about what to do. The report envisaged that these would be individuals who  
µHLWKHUE\NQRZOHGJHRUH[SHULHQFHZHUHFRQVLGHUHGWREHVSHFLDOO\TXDOLILHGWRFRQVLGHUFKLOGUHQ¶V
SUREOHPV¶3DUD7KLVVXJJHVWVWKDWWKH\ZRXOGEHµOD\¶DVUHJDUGVOHJDOH[SHUWLVHEXWZRXOGKDYH
child-related professional or quasi-professional experience.   
In practice, when hearings were introduced, a somewhat different conception of laity prevailed, 
following a model that privileged local community involvement rather than any special knowledge or 
experience. In this way, panel members were recruited from the local area and were expected to be 
broadly representative of the community. It was thought that ordinary members of the public would be 
well informed about appropriate child rearing in the relevant context. Moreover, it was hoped that the 
involvement of lay people would increase public awareness of FKLOGUHQ¶VSUREOHPVDQGSURPRWHVXSSRUW
for of the hearings system (Hill & Taylor, 2012; Lockyer, 1992).  
Panel members do indeed come from a wide range of occupational backgrounds, though professionals 
and middle-aged people are over represented (Lockyer, 1992). Nonetheless, Norrie (2009) commented 
WKDWWKH\DUHµGUDZQIURPDPXFKZLGHUVHFWLRQRIWKHFRPPXQLW\WKDQDQ\EHQFKRIMXGJHV¶SDQG
VRFDQEHµPRUHUHDGLO\WUXVWHG¶WRPDNHGHFLVLRQVDERXWFKLOGUHDULQJ$Q\RQHRYHUWKHDJHRIZKR
lives in the local area may volunteer to be considered to become a panel member. Members need no 
formal qualifications, but recruitment considers issues such as their ability to make sound decisions, 
empathise with young people, and communicate effectively. Panel members undergo training and 
relevant checks on their background.  
                                                 
6 Lay Magistrates (Eligibility) (Northern Ireland) Order 2004   
The expertise of safeguarders or guardians  
Many countries appoint guardians ad litem WRDGYLVHFRXUWVDQGSURWHFWFKLOGUHQ¶VLQWHUHVWV6LQFH
all US states have been required by the Federal Government to have a guardian ad litem service 
'XTXHWWH	'DUZDOO7KLVWHUPµJXDUGLDQDGOLWHP¶is also current in some other jurisdictions 
OLNH1RUWKHUQ,UHODQGEXWLQ(QJODQGDQG:DOHVWKHVLQJOHZRUGµJXDUGLDQ¶LVSUHIHUUHGQRWWREH
confused with guardians who have day-to-day legal responsibility for children). Although the precise 
remits of guardians and their equivalents vary, their primary or sole role is to promote the best interests 
of the children. The introduction of guardians in Germany was to help ensure the child is at the forefront 
of decision-PDNLQJDQGGRHVQRWEHFRPHDPHUHµREMHFWRIWKHSURFHHGLQJV¶6W|W]HO	)HJHUW 
In England and Wales, the first guardian panels were organised at local authority level, but in 2001, a 
new national non-departmental body was established, the Child and Family Courts Advisory and 
Support Service (CAFCASS) in England, with CAFCASS Cymru being responsible for Wales. The key 
responsibility of CAFCASS is to safeguard and promote the welfare of children in the courts. It does so 
by providing information, advice, and support to children and families, and by advising members of 
family courts. Although CAFCASS has been recently praised for its effective advocacy for children and 
young people and support to families (Ofsted, 2014), in some cases it has been criticised by judges as 
acting beyond its remit, and without effective judicial scrutiny (Doughty, 2009). There have been 
complaints that CAFCASS managers sometimes override the professional assessments of individual 
guardians, and that more generally, an ethos of managerialism has constrained the independence of 
guardians (Cover, 2012; Gupta & LloydǦJones, 2010).  
Scotland has for many years had curators ad litem who may be appointed to promote the interests of the 
FKLOGLQFRXUWFDVHVHJDGRSWLRQDSSOLFDWLRQVEXWQRWLQ&KLOGUHQ¶V+HDULQJV$WWKHLQFHSWLRQRIWKH 
&KLOGUHQ¶V+HDULQJVLQQRHTXLYDOHQWUROHZDVFUHDWHGKRZHYHULQSDUWO\LQIOXHQFHGE\
experience from elsewhere, safeguarders were introduced. For the last 30 years, both hearings and 
Sheriffs have been able to appoint a safeguarder. Until recently, individual local authorities managed 
panels of safeguarders, but in 2014 a national body was created to provide greater consistency and 
support. Unlike CAFCASS, the Scottish National Safeguarder Panel is managed by a voluntary 
organisation, Children 1st.  
Initially safeguarders were to be used only when there was a conflict between parents and children.  
However, since the 1995 Act, appointments of a safeguarder must now be made in any case where the 
&KLOGUHQ¶V+HDULQJRUWKH6KHULIIconsider it necessary in order to safeguard the welfare of the child in 
WKHSURFHHGLQJV&KLOGUHQ¶V+HDULQJV6FRWODQG$FW3W. This reflects a contrast in emphasis 
with the situation in England and Wales, where a guardian must be appointed unless the court is 
satisfied this is not necessary (Children Act (1989) s41). In some US states guardians are appointed in 
every case (Duquette, 2001).  
The professional backgrounds of guardians and safeguarders differ markedly from one country to 
another. Several countries, including Scotland, have no statutory requirements regarding qualifications 
and training, leading some to argue that the procedures for their appointment has been haphazard and 
opaque (Bilson & White, 2005; Capita, 2004). In many states of the US, guardians were initially 
nonlawyer volunteers, though they often worked in a single agency alongside lawyers and perhaps 
social workers (Duquette, 1994). In response to various concerns about their training, successive 
Federal Child Abuse and Protection Acts have progressively tightened requirements. Now guardians ad 
litem in the US should receive appropriate role-specific training and be either an attorney or court-
appointed special advocate (Duquette & Darwall, 2012). Some states stipulate that a guardian must be 
an attorney, but others permit non-lawyer guardians (Glynn, 2007). For example, the Florida Guardian 
ad Litem  
Program VWDWHVWKDWµDQ\RQHZLWKFRPPRQVHQVHFRPSDVVLRQDQGGHGLFDWLRQWRFKLOGUHQFDQDSSO\¶WREH
a guardian7.  
Guardians working for CAFCASS or CAFCASS Cymru are normally social workers and Northern Irish 
guardians ad litem are senior social workers. In Scotland, there are no statutory requirements for the 
role, but, in practice, the majority are either lawyers or social workers (often in retirement) (Gadda et 
al., 2015; Hill et al., 2003). Others have had teaching or other child-related experience, but a few cite no 
related work experience (Gadda et al., 2015; Hill et al., 2003). In the rest of the UK, guardians usually 
appoint a legal representative with whom they operate in tandem; this does not happen in Scotland.  
Study findings  
The majority of participants in the present study regarded the contribution of safeguarders positively, 
with 95% of panel members, 94% of safeguarders, and 54% of social workers agreeing with the 
VWDWHPHQWµ6DIHJXDUGHUVDUHDYDOXDEOHUHVRXUFHIRUKHDULQJV¶+RZHYHUWKHWKUHe groups of 
participants did express contrasting views about how valuable the contributions of safeguarders were, 
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and these views were often justified in terms of differences in the perceived expertise, knowledge and 
values of safeguarders, social workers and lay decision-makers.  
Expertise  
Perspectives on the expertise of Safeguarders  
Most panel members indicated implicitly or explicitly that safeguarders should be appointed when 
considering difficult decisions , and especially complex cases:  
[Safeguarders should be appointed] In sensitive cases where permanence is planned 
and contact with relevant persons is being reduced due to lack of quality [or] effect 
on  
>WKH@FKLOGZKHUHDYLHZRQWKHZLGHUSLFWXUHLVQHFHVVDU\«3DQHOPHPEHU
questionnaire)  
Often panel members suggested that safeguarders had special skills that allowed them to identify, and 
present important additional information or perspectives which otherwise would not be available:  
,WKLQNRQHRIWKHWKLQJVWKDW,¶YHIRXQGSDUWLFXODUO\EHQeficial is that sometimes a 
VDIHJXDUGHUWXUQVXSLQIRUPDWLRQWKDWZH¶UHQRWDZDUHRI1RZ,FDQ¶WFRPPHQWRQ
why the information is sometimes not there, but the safeguarder will actually 
challenge social work, quite hard, some of them, about the information, and that can 
put a completely different perspective on it, and it also allows us perhaps, to make a 
better decision for the children. (Panel member, group discussion)  
%HFDXVHWKHRQHVZKRDUHJRRGDUHJRRGDQGWKH\ZLOOH[WUDFWLQIRUPDWLRQ>«@that 
LVQRWLQDQ\VRFLDOZRUNUHSRUWWKDW¶VQRWLQDQ\IHHGEDFNIURPSDUHQWV>«@WKHUH¶V
nobody else can get that information independently. (Panel member, group 
discussion)  
In this way, panel members often portrayed safeguarders as experts with extensive knowledge and 
H[SHULHQFH7KH\WKRXJKWVDIHJXDUGHUV¶H[SHUWLVHFRPELQHGZLWKWKHLUREMHFWLYLW\DQGLQGHSHQGHQFHWR
make their contributions particularly valuable:  
Safeguarders are independent of all other parties and their advice is impartial and 
based on a wealth of experience. (Panel member, questionnaire)  
$OWKRXJKPRVWVRFLDOZRUNHUVDJUHHGWKDWVDIHJXDUGHUVDUHDYDOXDEOHSDUWRIWKH&KLOGUHQ¶V+HDULQJV
V\VWHPWKH\ZHUHRIWHQOHVVFHUWDLQWKDQSDQHOPHPEHUVRIVDIHJXDUGHUV¶H[SHUWLVH6RPHSRLQWHd out 
that neither they, nor panel members, knew the background or qualifications of individual safeguarders:  
,GRQ¶WNQRZZKDWWKHLUEDFNJURXQGLV,GRQ¶WNQRZZKDWWKHLUH[SHULHQFHLV7KDW
should be stated right at the front, because then you know what their bias is. And their 
XQGHUVWDQGLQJ,PHDQWKDW¶VWKHILUVWTXHVWLRQ\RX¶GEHDVNHGLQFRXUWLI\RXZHUH
talking to an assessment. (Social worker, group discussion)  
7KLVODFNRIFODULW\DERXWVDIHJXDUGHUV¶SURIHVVLRQDOEDFNJURXQGOHGVRFLDOworkers to question the 
DSSURSULDWHQHVVRIVDIHJXDUGHUV¶UHFRPPHQGDWLRQVWRWKHKHDULQJVSDUWLFXODUO\ZKHQWKHVHGLIIHUHG
from their own conclusions.  
Unsurprisingly, safeguarders themselves believed that their expertise provided something to the 
hearings which no other professional or lay participant could provide:  
The safeguarder reviews the whole circumstances of the case, not just the elements  
specified by the Panel, and includes an overall assessment in his/her report, together 
with the views and opinions of all the parties involved in the case on a personal and 
professional level. No other report is as all-encompassing in its scope, drawing 
together all the threads of the case and ending with clearly identified options and 
recommendations for action. (Safeguarder, questionnaire)  
Legislation and guidance governing the role of safeguarders does not specify requirements for the role, 
RWKHUWKDQWKHSRVVHVVLRQRIµDSSURSULDWHH[SHULHQFH¶&KLOGUHQVW,WLVFXUUHQWO\QRWFOHDUZKDW
µDSSURSULDWHH[SHULHQFH¶FRQVLVWVRIDOWKRXJK3UDFWLFH6WDQGDUGVDQGD3HUIRUPDQFH0RQLWRULQJ
)UDPHZRUNKDYHEHHQLQWURGXFHGUHFHQWO\*RRGXQGHUVWDQGLQJRIWKH&KLOGUHQ¶V+HDULQJ6\VWHPLV
LPSRUWDQWDQGWKLVZDVGHPRQVWUDWHGLQVDIHJXDUGHUV¶VXUYH\UHVSRQVHVZLWKDbout 90% declaring 
considerable or extensive prior experience of the hearings system.  
7KHQHHGIRUVDIHJXDUGHUVWRKDYHSUHYLRXVNQRZOHGJHDQGXQGHUVWDQGLQJRI&KLOGUHQ¶V+HDULQJVKDV
led to a situation where most safeguarders have either a legal or social work background. Just over half 
(55%) of safeguarders taking part in the survey were lawyers (often with experience of family and child 
law) or social workers.  
It was clear that most social workers and some panel members had reservations about safeguarders who 
were from a legal background:  
I love safeguarders, but have a real issue with having solicitors as safeguarders. 
(Social worker, interview)  
These participants argued that solicitors typically had little or no understanding of child development 
and issues such as attachment and had minimal contact with the family:  
«P\ELJJHVWFRQFHUQLVWKDWZHGRQ¶WHYHQNQRZZKDWWKHTXDOLILFDWLRQLVIRUWKLV
SHUVRQWRSURYLGHWKDWUHSRUW:HGRQ¶WNQRZLIWKH\¶YHJRWDQ\XQGHUVWDQGLQJRIFKLOG
development, relationships, attachment, bonding, etc. (Social worker, questionnaire).  
Safeguarders are often seen as experts, when they have limited childcare knowledge, 
and limited contact with family (Social worker, questionnaire)  
Social workers were also concerned that, with some exceptions, safeguarders were not trained to 
FRPPXQLFDWHZLWKFKLOGUHQDQGIHOWWKDWDVUHVXOWVRPHVDIHJXDUGHUVPLVLQWHUSUHWHGFKLOGUHQ¶VYLHZV
Similarly, some panel members also stated that certain legally trained safeguarders used language that 
was hard for children and families to understand, whilst other panel members also regarded such formal 
ODQJXDJHDVQRWµLQNHHSLQJ¶ZLWKWKHHWKRVRI&KLOGUHQ¶V+HDULQJV 
I had a report in the other day from a safeguarder, about that length, and it was one 
ZKHUHWKH\¶GEHHQDSSRLQWHGDQGUHDOO\WKH\KDGQ¶WKDGHQRXJKWLPHWRORRNLQWRLW
EXWLWZDVDUHDOO\\RXNQRZ\RX¶GKDYHWKRXJKWKHZDVZULWLQJDUHSRUWIRUWKH
court. (Panel member, group discussion)  
On the other hand, many more panel members were impressed by the written and oral presentation skills 
of legally trained safeguarders, as the following quote illustrates:  
The legally trained [safeguarders are] very good at persuading an audience and 
PDNLQJDQDUJXPHQWDQG>«@WKHSHUVRQZKR¶V maybe a social work or other 
EDFNJURXQG>«@DUHPD\EHMXVWQRWDVJRRGDWSXWWLQJWKDWSRLQW>«@UHLQIRUFLQJ
what they want to be heard.. (Panel member, focus group)  
Legally qualified safeguarders often expressed the view that they were better qualified to perform the 
role than those safeguarders who were not lawyers, though some of their justifications were put forward 
more in relation to acting as a safeguarder in court rather than in hearings (e.g. when considering the 
facts or at an appeal):  
There have been occasions when acting as a solicitor I have seen safeguarder reports 
where it was clear the safeguarder did not have an understanding of the statutory 
responsibilities of local authorities towards children and their families, or indeed the 
government guidance in terms of support responsibilities. (Safeguarder, 
questionnaire)  
The majority of safeguarders who are not legally qualified are at best, ill-equipped to 
represent the interests of the safeguarded child in court. (Safeguarder, questionnaire)  
As an English study also found (Masson, 2012), safeguarders suggested that Sheriffs, as lawyers 
themselves, appreciated the knowledge, skills, and values that legal training provided:  
Sheriffs, generally speaking, like people they have known and trust; LW¶VDVVLPSOHDV
WKDW>«@7KHUH¶VDVSHFLILFRDWK\RXQHHGWRWDNHZKLFKGRHVQ¶WDSSO\WRQRQODZ\HUV
DQGREYLRXVO\\RX¶UHDQRIILFHURIWKHFRXUWZLWKDOOWKDWLQYROYHV<RX¶YHDOOVRUWVRI
professional obligations on top of your ordinary [safeguarderV¶@REOLJDWLRQVVR
Sheriffs like that. (Safeguarder, group discussion)  
0DQ\VRFLDOZRUNHUVEHOLHYHGWKDWSDQHOPHPEHUV¶KLJKUHJDUGIRUVDIHJXDUGHUVZDVEHFDXVHOHJDO
training, which many of them had, was held in higher regard than social worker training:  
,W¶VDVLIEHFDXVHWKHVDIHJXDUGHUZRXOGRIWHQEHDVROLFLWRURUXVXDOO\EHDVROLFLWRU
LWZRXOGEHDVLIWKHLUZRUGKDGPRUHZHLJKWWKDQVRPHVRFLDOZRUNHU,PHDQWKHUH¶V
still people who think we just walk in off the street and get a job in social work. 
(Social workers, group discussion)  
Safeguarders without legal training were less sure about whether it was an advantage to the role, 
highlighting the importance of the knowledge and skills they could bring into a case:  
We might not have a legal background but very often we bring different talents to  
>&KLOGUHQ¶V+HDULQJV@,PHDQ>QDPH@DQG,DUHERWKWHDFKHUVVRZHVHHFKLOGUHQ
IURPDGLIIHUHQWSRLQWRIYLHZZRUNLQJZLWKWKHPGDLO\<RXNQRZ>QDPH¶V@VRFLDO
ZRUNVRZH¶UHEULQJLQJZH¶UHFRPLQJ from a different side, which sometimes gives 
them a fresh outlook on things. (Safeguarder, group discussion)  
Many panel members were also of the view that safeguarders in general were better than social workers 
at obtaining the views of children, young people, and their families:   
%XWWKHUH¶VVRPHWKLQJMXVWVRPHWLPHVZLWKWKHVDIHJXDUGHUWKDW¶VDORWPRUHQDWXUDO
DQGWKLQJVFRPHRXWWKDWPD\EHZRXOGQ¶W>«@WKHVDIHJXDUGHUGRHVVHHPWRWDSLQWR
VRPHWKLQJWKDWWKHFKLOGRIWHQIHHOVWKH\GRQ¶WZDQWWRGLVFOose. (Panel member, group 
discussion)  
I think families have often welcomed the input of a safeguarder because they do feel 
WKDWVRPHRQHLVOLVWHQLQJWRWKHP>«@WKHVRFLDOZRUNHUFDQKDYHSXWLQDOOVRUWVRI
services, can have visited throughout quite a SHULRGRIWLPHEXWLW¶VMXVWZKHQWKH
safeguarder goes and then spends an hour with the child, and an hour with this 
SHUVRQ\RXNQRZWKHDFWXDOWLPHPD\ZHOOEHOHVVEXWWKHSHUFHSWLRQLVWKH\¶YHKDG
the ear of someone for a sort of period of time, and it has to be partly down to the 
very, very highly skilled listening skills that safeguarders have. (Panel member, group 
discussion)  
A number of safeguarders gave detailed accounts of techniques they used to help put children at ease 
and express themselves openly, though a few admitted they lacked specialist skills in communicating 
with children.  
Perspectives on the expertise of local authority social workers  
0DQ\SDQHOPHPEHUVDQGVDIHJXDUGHUVUHFRJQLVHGDQGFRPPHQGHGVRFLDOZRUNHUV¶H[SHUWLVH 
I mean, social workers are very highly trained and skilled in the area of contact and 
they do make their recommendations based on, you know, evidence they have, but 
WKHUHFDQVWLOOEHVLWXDWLRQVZKHUHRQH¶VQRWGRXEWLQJWKHVRFLDOZRUNHUQRWGRXEWLQJ
the assessPHQWVEXWWKHUH¶VHQRXJKGRXEWLQ\RXUPLQGDERXWZKHWKHUWKLVLVWKHULJKW
GHFLVLRQJLYHQDOOVRUWVRIRWKHULQIRUPDWLRQ\RX¶YHJRW3DQHOPHPEHUJURXS
discussion)  
However, some panel members recognised that local authority social workers (as bureau-professionals) 
were not always able to use their full expertise due to organisational issues:  
I mean, social workers today, for example, the amount of face-to-face contact they've 
got with the family is minimal, and a lot of children will hardly know who their social 
worker is, to be honest. (Safeguarder, group discussion)  
Social workers often contrasted their professional expertise with that of safeguarders and, rightly or 
ZURQJO\WHQGHGWRUHJDUGWKHSDQHO¶VDSSRLQWPHQWRIDVDIHJXDUGHUDVLQGLFDWLQJD lack of confidence in 
social work expertise:  
If a safeguarder is appointed it is usually because panel members do not feel they can 
make a decision based on what the social worker has said or written. (Social worker, 
questionnaire)  
Some social workers IHOWWKDWWKHLUSURIHVVLRQ¶VNQRZOHGJHDQGYDOXHVZHUHQRWXQGHUVWRRGRUUHVSHFWHG
by panel members:  
In general social workers are not given the respect or understanding in regards to the 
social work profession as a whole, by children's panel members, who seem more 
concerned about parental rights to family life under the European Convention on 
Human Rights than the protection of children (Social worker, interview)  
3DQHOPHPEHUVDQGVDIHJXDUGHUVTXHVWLRQHGWKHREMHFWLYLW\RIVRFLDOZRUNHUV¶DVVHVVPHQWVVuggesting 
that social worker reports were not purely based on professional judgement, but were influenced by the 
personal relationships that social workers establish with families, as well as by management 
requirements, and agency policies and resources:  
«VRFLDOZRUNDOVRFRPHGRQ
WWKH\ZLWKWKHLURZQDJHQGD">«@WKH\¶UHEDODQFLQJ 
(limited) resources and needs, aren't they? (Panel member, group discussion)  
Safeguarders should be, everybody should be, providing a needs-led assessment but 
the reality is that's not what happens. Either because social work don't have the 
resources or the decision is actually not necessarily being made by the social worker 
>«@7KHGHFLVLRQLVEHLQJPDGHE\SHRSOHZKRDUHDWDPHHWLQJ$QGVRPHWLPHV,
think, it's the person that shouts loudest. (Safeguarder, interview)  
They contrasted this to the perceived independence of the safeguarder perspective:  
«DVDQLQGHSHQGHQWWDNLQJQRVLGHV\RX¶UHMXVWSXUHO\ORRNLQJDWWKHHYLGHQFHIURP
the point of view of WKHZHOIDUHSULQFLSOHDWLWVWUXHVWIRUP\RX¶UHWKHWUXHVW
LQGHSHQGHQWDWWKDWWDEOH\RX¶UHQRWVRFLDOZRUNZLWKDQDJHQGDRQHVLGH\RX¶UHQRW
DVROLFLWRUZLWKDJHQGDWKHRWKHUVLGH<RX¶UHORRNLQJSXUHO\IURPWKHSRLQWRIYLHZRI
this child. (Safeguarder, focus group).  
Social workers disagreed. Although some recognised that, due to the nature of their work, they may 
become prejudiced towards some families, they saw their reports as being based at all times on the 
FKLOG¶VEHVWLQWHUHVWVDVDVVHVVHGXVing their own professional knowledge and skills, as well as the 
views of other professionals:  
Yes, families sometimes do not like the recommendations we are making. But panel 
PHPEHUVQHHGWRXQGHUVWDQGWKDWWKLVLVQRWSHUVRQDO,W¶VDSURIHVVLRQDODVVHVVment, 
in the best interests of this child, as we see it. (Social worker, group discussion)  
Social workers were aware that panel members and safeguarders sometimes saw them as biased, and 
many felt that panel members and safeguarders had an undeservedly poor view of social work 
knowledge and skills:  
,ZDVGHHSO\VKRFNHGDWDFXOWXUHLQ&KLOGUHQ¶V+HDULQJVRIDQREYLRXVODFNRI
respect, by so many panel members for social workers, their work, [and] reports. 
(Social worker, questionnaire)  
Thus, social workers believed that panel members unnecessarily sought additional expertise to 
corroborate social work knowledge, which they felt was dismissed as being less reliable or credible than 
that of safeguarders:  
I think there is a big issue with panel members, having a negative view of social 
workers and wanting to get, 'better', 'more credible' information from safeguarders 
and not respecting the professional nature of social work. (Social worker, 
questionnaire)  
Perspectives on the expertise of lay panel members  
2XUUHVHDUFKGLGQRWDLPWRHYDOXDWHYLHZVDERXWSDQHOPHPEHUV+RZHYHUVRFLDOZRUNHUV¶
explanations of their ideas about safeguarder appointments included reservations about the capacities of 
lay people, especially those with less experience, to make complex decisions such as those in 
permanency cases, where a family for life is sought through adoption or other permanent legal measure:  
Because we are sharing our knowledge and experience and assessments with them, 
and they need to be able to read that and understand it, and make a competent 
GHFLVLRQ6R>«@SDQHOPHPEHUV>«@ZKRDUHH[SHULHQFHGZRXOGJRVRPHZD\ 
'RQ¶WSXWQHZSDQHOPHPEHUVRQZKHQ\RX¶UHDVNLQJDERXWFRQWDFWEHLQJWHUPLQDWHG
EHFDXVHRI[\],W¶s a big deal, and it obviously lies heavy with them, so they defer 
the decision by making a safeguarder appointment. (Social worker, group discussion)  
,WKLQNSHUPDQHQF\LVFRPSOH[>«@VRE\WKHWLPHZH¶UHPDNLQJWKDWDVD
recommendation, there is a lot of evidence there, and there is a very good reason why 
WKLVFKLOGFDQQRWEHUHWXUQHGWRWKHLUSDUHQW>«@EXWWKH\VHHPWRUHDOO\VWUXJJOH
PDNLQJWKRVHGHFLVLRQV,W¶VDVWKRXJKWKH\GRQ¶WXQGHUVWDQGWKHSURFHVV6RFLDO
worker, group discussion)  
Equally, sRPHVDIHJXDUGHUV¶YRLFHGUHVHUYDWLRQVDERXWSDQHOPHPEHUV¶DELOLW\WRXQGHUVWDQGZKHQLW
was, or was not, appropriate to appoint a safeguarder:  
You usually have a biased set of information that people are being asked to form a 
YLHZRQ>«@,EODPHWKHODFN of understanding of panel members as to the importance 
of having a check or balance. (Safeguarder, group discussion)  
I think often panel members don't really understand what safeguarders are there for, 
and they seem to get quite troubled with thinking of what's the safeguarder's remit, 
which is a word they often come out with. (Safeguarder, group discussion)  
Some social workers and safeguarders felt that panel members who lacked expertise were unable to 
fully understand the information provided in social ZRUNHUV¶DVVHVVPHQWV 
«ZHDFWXDOO\IHHOWKDWSDQHOPHPEHUVQRZVHHPOHVVZHOO-equipped, and I sometimes 
WKLQNQRWRQO\µKDYHWKH\UHDGP\UHSRUW"¶>EXW@µKDYHWKH\DFWXDOO\UHDGWKHVH
SDSHUV"¶6DIHJXDUGHUJURXSGLVFXVVLRQ 
A lot of the issues are due to the lack of training the panel members get. They just do 
QRW>XQGHUVWDQG@WKHOHYHORIZRUNRULQIRUPDWLRQWKDW¶VLQWKHDVVHVVPHQWVWKDWZH
are providing. (Social worker, group discussion)  
Social workers felt that panel members underestimated the extent to which their assessments and 
recommendations incorporated expertise from a range of other professionals such as health 
professionals, teachers, and others; although, this could equally indicate that social workers had not 
effectively conveyed the nature and extent of multi-agency contributions.  
These participants also reported that some panel members seemed to find it difficult to deal with 
emotional pressure applied by, or on behalf of, parents:  
And they get totally drawn in by the parents and by, like, the lawyers, and things like 
that. (Social worker, group discussion)  
Equally, they suggested that some panel members lacked the skills or confidence to handle conflict, and 
VRPLJKWUHO\RQDVDIHJXDUGHU¶VLQYROYHPHQWWRKHOSDFKLHYHUHVROXWLRQ 
They [the panel members] were intimidated by the parents, rather than making the 
decision, because they were frightened it was all gonnae kick-off in the panel. (Social 
worker, group discussion)  
Safeguarders and social workers often talked about panel members requiring more training:  
,WKLQNWKH\PXVWKDYHEHWWHUWUDLQLQJ«WKHLUKHDUWVDUHLQWKHULJKWSODFHWKH\¶UH
WU\LQJWRKHOSWKHV\VWHPLW¶VWKHWUDLQLQJWKDWWKH\¶UHJHWWLQJWKHUHLVVRPHIODZ
(Safeguarder, group discussion)  
Their lack of training on the whole subject of attachment and the impact this has on a 
traumatised child to make sense of their world, is abysmal, causing further delay 
throughout the whole process, as these laymen are being asked to make substantive 
decisions that affect these children's lives on matters of which the panel clearly have 
very little knowledge or understanding about. (Social worker, questionnaire)  
In contrast, some panel members believed they possessed the necessary knowledge and skills to reach 
correct decisions about appointing a safeguarder:  
I am always so amazed at how right that hearing was to appoint the safeguarder at 
that particular stage, and how good the outcome seems to be afterwards, you know? 
>«@\RXORRNEDFN DQGWKHULJKWGHFLVLRQLVPDGH>«@6RVRPHZKHUHDORQJWKHOLQH
our training, our understanding and our picking up of when to do this, seems to be, 
generally, quite good. (Panel member, group discussion)  
Certain panel members, though, acknowledged that they sometimes lacked the confidence to make a 
decision without recourse to the perceived expert opinions of safeguarders:  
I suppose I worry that we can abdicate responsibility on occasion when we shouldn't 
or needn't. (Panel member, questionnaire)  
I think that in the very challenging circumstances faced by so many of our hearings 
just now, it can be easy to default to a Safeguarder if faced with aggressive or 
belligerent parents. (Panel member, questionnaire)  
3DQHOPHPEHUV¶SHUFHLYHGODFNRIFRQILGHQFHZas reported to be a particular issue in relation to 
permanence cases. Many social workers, and indeed some safeguarders, thought that once a plan for 
SHUPDQHQFHZDVPDGHDOOFDVHVVKRXOGJRVWUDLJKWWRD6KHULIIFRXUWUDWKHUWKDQD&KLOGUHQ¶V+HDULQJ
They asserted that the training and court experience of Sheriffs meant that they would be better able to 
handle the process dispassionately:  
Taking the emotion out of that [a recommendation for permanent removal of a child], 
µ:KDWDUHWKHIDFWVLQWKLVFDVH"¶µ:K\LVWKDWWKHUHFRPPHQGDWLRQ"¶DQGµ,VWKDWLQ
WKHEHVWLQWHUHVWVRIWKHFKLOG"¶,WKLQNWDNLQJWKDWRXWRIWKHSDQHOSUREDEO\ZRXOG
EHLQWKHFKLOG¶VEHVWLQWHUHVWV6RFLDOZRUNHUJURXSGLVFXVVLRQ 
Another rationale was that the formality and authority of courts would reduce delays in decision making 
for permanence:  
,PHDQLI\RXJRWRD&KLOGUHQ¶V+HDULQJDQGWKHSDUHQWVGRQ¶WWXUQXSLWZLOO
JHQHUDOO\EHGHIHUUHGWRDOORZWKHSDUHQWVWRFRPH,IWKH\GRQ¶WWXUQXSDWFRXUWWKH
Sherriff dRHVQDHGHIHULW'¶\RXNQRZLWJRHVDKHDG6RFLDOZRUNHUJURXS
discussion)  
Another argument put forward to support this idea was that greater frequency of legal representation had 
increased the confrontational nature of hearings, and the probability of appeals to the Sheriff, so that it 
made sense to go direct to the courts and avoid a double process.  
,FHUWDLQO\GRQ¶WPLQGHYHUEHLQJTXHVWLRQHGLQWHUPVRIP\YLHZ,¶PTXLWHKDSS\WR
DFFRXQW%XWOHW¶VJHWLWLQWRDOHJDOSURFHVV\RXNQRZ'RLWLQa court of law. (Social 
worker, focus group)  
Values and expertise  
Most comments about perceived expertise focused on knowledge and skills, but participants also drew 
attention to differences in values. Often when discussions turned to legally trained safeguarders and legal 
UHSUHVHQWDWLYHVLVVXHVHPHUJHGDERXWWKHDSSURSULDWHVHWRIYDOXHVIRUZRUNLQFKLOGUHQ¶VKHDULQJV$V
aforementioned, social workers and some panel members had reservations about legally-trained 
safeguarders. Concerns focused on their perceived lack of knowledge about child development and 
attachment, and their experience of working with children. Some participants also raised ethical concerns 
questioning whether legally trained safeguarders could be convincingly neutral, as their usual role 
required them to advocate strongly for one side. The following quotation refers to the same individual on 
one occasion acting as a legal representative for a parent, and in another case, performing the safeguarder 
role:  
«RQHRIRXUVDIHJXDUGHUV>«@KH¶VDOVRDOHJDOUHSVR\RXFDQKDYHKLPLQDKHDULQJ
RQHZHHNQRWZRUNLQJLQP\RSLQLRQLQWKHEHVWLQWHUHVWVRIWKHFKLOG>«@KH¶V
sitting there for mum and dad, banging on about their legal rights and the next week, 
an almost identical case, and he is saying that under no circumstances should these 
children [be removed] and I find that very difficult, very difficult. (Panel member, 
group discussion)  
Our study did not aim to collect views about the involvement of legal professionals in the hearings; 
however, this emerged from discussions. Panel members and social workers often expressed concerns 
about the increasingly confrontational nature of hearings, which they attributed at least in part to the 
increased use of legal representation by parents:  
%XWRXUKHDULQJVDUHEHFRPLQJVRFKDOOHQJLQJ>«@DQGVROHJDOLVWLFZLWKPRUH
lawyers then ever attending, and not quietly!) that it is becoming very hard to be a 
panel member! (Panel member, questionnaire)  
Members of all three groups of respondents made statements suggesting that combative legal 
professionals who opposed social work plans on behalf of parents, were unduly influencing panel 
members:  
Perhaps a noisy and aggressive parent or the presence of a lawyer can influence the 
panel to appoint a safeguarder to re-visit previous decisions, to placate the unhappy 
parent/other person. (Safeguarder, questionnaire)  
,WKLQNPRUHDQGPRUH>«@IDPLOLHVDUHFRPLQJDORQJWRKHDULQJVZLWKVROLFLWRUVQRZ
as well. And a lot of the paneOPHPEHUVDUHPD\EHLQWLPLGDWHGDQGGRQ¶WZDQWWR
make the decision. The lawyers are supposed to be there to support their client, but 
WKH\¶UHDFWXDOO\KDYLQJDIXOO-blown conversation and discussion, taking part, and 
guiding, in the hearing. (Social worker, group discussion)  
The adversarial attitude allegedly adopted by some lawyers was widely seen as at odds with the broadly 
consensual aims of hearings:  
A solicitor who is being very abrasive can actually make a huge difference to a 
hearing. So, you know, it makes me wonder, sometimes, whether or not solicitors are 
the right people to be safeguarders. (Panel member, interview)  
An English study in relation to care proceedings revealed that lawyers saw it as part of their role to 
question local authority rHFRPPHQGDWLRQVEXWZHUHDOVRSUHSDUHGWRFKDOOHQJHSDUHQWVDQGµIDYRXUHG
DJUHHGVROXWLRQVRYHURQHVWKDWZHUHLPSRVHG¶0DVVRQS 
The impact of perceptions of expertise on decision making  
6RFLDOZRUNHUVGRXEWHGWKDWVRPHVDIHJXDUGHUV¶UHSRUWVSUHVHQWHGQHZHYLGHQFHWR&KLOGUHQ¶V+HDULQJV
Many thought that safeguarders often reformulated the same information they themselves had already 
made available, and added little to social work assessments. They concluded that the safeguarder 
appointment simply delayed decision-making, with little or no benefit:  
6RZH¶YHJRWWKDWIDUDQGZKHQZH¶YHFRPHVRIDUGRZQWKHOLQHLQWHUPVRI
permanency, why delay it again by putting in a safeguarder? At that point, let it go 
WKURXJKGXHSURFHVV7KDW¶VWKHIDPLO\¶VRSSRUWXQLW\DSDUWIURPWKHSDQHOWRKDYH
their view, and be represented legally in an open forum. (Social worker, group 
discussion)  
Many panel members also acknowledged that the additional expert assessments and reports from a 
safeguarder were not likely to change the eventual decision. Even so, they felt that the second opinion 
provided by the safeguarder was useful, and allowed them, and the parents, to be more confident in, or 
committed to, the decision:  
7KHPDMRULW\RIWLPHVWKH\¶UHJRLQJWR come back with the same decision and yet, I  
DJUHH,WKLQNWKDWLVDJRRGSRLQW,GRQ¶WWKLQNLW¶VDZDVWHRIWLPH,GRQ¶WWKLQNWKDW
WKHUHZDVQ¶WDQ\UHPLWIRUWKHVDIHJXDUGHU,WKLQNLWMXVWUHPRYHVWKHGLVDJUHHPHQW
and confusion that it can cause panel members because, unfortunately, you can 
PD\EHVRPHWLPHVKDYHDVRFLDOZRUNHUZKR¶VVOLJKWO\RYHU]HDORXVZLWKWKLQJVDVZHOO
(Panel member, group discussion)  
Several panel members and safeguarders commented that while a safeguarder report might not add 
much in terms of new information, by reinforcing social worker recommendations it would help parents 
and their legal representatives to accept a decision:  
$QLQGHSHQGHQWUHSRUWLVXVHIXO>«@DJRRGLQGLFDWRUWRWKHUHOHYDQWSHUVRQVDQG
their legal representatives/solicitors if involved) that the panel have thoroughly 
examined the case before making a significant decision. (Panel member, 
questionnaire)  
They felt this could be especially helpful when the safeguarder acknowledged the merits of the parentV¶
position:  
$QGWKH\PLJKWWKHVDIHJXDUGHUPLJKWFRPHEDFNDQGVD\µZHOO,GRQ¶WTXLWHDJUHH
ZLWKWKLVEXWRYHUDOO,VWLOODJUHHZLWKWKHVRFLDOZRUNHU¶VGHFLVLRQ¶6RLWJLYHV
VRPHWKLQJEDFNWRSDUHQWVDVZHOOEHFDXVHZH¶UHQRWDOOULJKWDOOWKH time. (Panel 
member, group discussion)  
Panel members suggested that this might in turn reduce the likelihood of an appeal, so that the 
additional time taken might save more time in the end.  
Discussion  
Decisions about permanent care arrangements for a child or young person are potentially life changing, 
QRWRQO\IRUWKHFKLOGEXWDOVRIRUWKHLUIDPLO\7KHRSWLRQWKDWZLOOEHVWSURPRWHWKHFKLOG¶VZHOIDUHLV
rarely clear-cut and is frequently contested. Most participants in this study recognised that Scottish 
&KLOGUHQ¶V+HDULQJVOLNHDQ\\RXWKRUIDPLO\FRXUWV\VWHPQHHGDFFHVVWRDPL[RIFRPSHWHQFLHV
LQFOXGLQJH[SHUWLVHLQFKLOGUHQ¶VQHHGVDQGGHYHORSPHQWDQGH[SHUWLVHLQWKHODZ6RPHSDUWLFLSDQWV
also recognised and valued the benefits of lay input from citizens.   
The focus of our study was on safeguarders, but in considering their role participants reflected on the 
expertise of a wide range of actors within the hearing. Most participants acknowleGJHGVDIHJXDUGHUV¶
contributions, constructing their perception of safeguarders around and in reference to their views of 
other roles and features of the system including what counts (and should count) as appropriate expertise, 
knowledge, skills, and values.  
These participants clearly recognised that exercise of expertise was a complex and sometimes 
constrained activity that was (or should be) shaped by the context. For instance, the objectivity of a 
VRFLDOZRUNHU¶VDVVHVVPHQWRIDFKLOG¶VEHVWLQWHUHVWZas sometimes queried as potentially affected by 
PDQDJHPHQWGHFLVLRQVGHSDUWPHQWDOSULRULWLHVRUEXGJHWVZKLOHDODZ\HU¶VDGYHUVDULDOFRXUWURRPVNLOOV
ZHUHVRPHWLPHVUHSRUWHGWREHPLVDSSOLHGZLWKLQWKHµOHVVIRUPDO¶VHWWLQJRIKHDULQJV 
It was agreed tKDWWLPHDQGVNLOOVZHUHQHHGHGWRKHOSLGHQWLI\DQGFRQYH\DFKLOG¶VZLVKHVEXW
disagreement occurred about who was best placed to carry out this task. Many respondents, even those 
with misgivings, saw safeguarders as having advantages in this work, being independent of both the 
bureaucratic constraints of local authority social workers, and the participation of lawyers.  
Panel members constructed an image of safeguarders as an independent expert, and contrasted this with 
their view of local authority social workers, whose expertise or neutrality they sometimes questioned, 
despite presumably, being aware of the professional qualifications that social workers hold. From this 
perspective, they did not see social workers as independent experts, but as operatives of the state 
(Doughty, 2009; Duquette & Darwall, 2012; Lockyer & Stone, 1998). Their concern and consideration 
of this issue reflects the point made by Reid and Gillan (2007), that there are inevitably moral or 
evaluative components alongside rationality in decision-making about children. Despite this, recent 
UHVHDUFKKDVFRQILUPHGWKDWLQPRVWFDVHVKHDULQJVGHFLVLRQVDJUHHZLWKVRFLDOZRUNHUV¶
recommendations (Henderson & Hanson, 2012).  
&RQFHUQVDERXWKRZVRFLDOZRUNHUV¶H[SHUWLVHLVSRUWUD\HGRUORw levels of confidence in the profession 
have been reported elsewhere. For example, in a study considering decision-making in care proceedings 
in England and Wales, Beckett et al. (2007) note that many social workers felt that the courts 
disregarded their knowledge and expertise and gave too much weight to the views of expert witnesses 
DQGFKLOGUHQ¶VJXDUGLDQV6LPLODUO\0XQE\DEZULWLQJDVKHDGRIWKH)DPLO\'LYLVLRQLQ
London, noted that lack of confidence in social workers has led courts to overuse other experts. He 
VXJJHVWHGWKDWLWLVWKHUHIRUHGHVLUDEOHWRµUH-SRVLWLRQVRFLDOZRUNHUVDVWUXVWHGSURIHVVLRQDOV¶0XQE\
FS8QVXUSULVLQJO\VRFLDOZRUNHUVLQWKLVVWXG\RIWHQUHJUHWWHGKHDULQJV¶DSSRLQWPHQWVRI
safeguarders. They were not only concerned that it indicated a general lack of trust in their expertise, 
but that this introduced delays to decision-making. They asserted that their assessments often included 
input from other professionals, such as teachers, doctors, and nurses, but it seems this wider base for 
recommendations was not always clear to decision-PDNHUV6RFLDOZRUNHUV¶FRPSODLQWVDERXWWKHLU
compromised status and the deference shown to the views of safeguarders should not be seen 
simplistically as professional jealousy (cf. Beckett, McKeigue, &Taylor (2007).   
Such concerns raise important issues about the meaning and limits of expertise in child care 
proceedings, in particular, how decision-PDNHUV¶FRPPLVVLRQLQJDQGXVHRIH[SHUWLVHSURPRWHV
FKLOGUHQ¶VEHVWLQWerests. This study and others suggest that a greater number of opinions may sometimes 
result in further conflict and delays, which may not necessarily result in better decisions for children. In 
our study, concerns were expressed that safeguarders may sometimes duplicate what is already known 
or knowable. In response to similar concerns in England and Wales, the Child and Family Act 2014 
constrained the circumstances in which expert witnesses could be appointed in public law proceedings. 
Courts must consider, among other factors, whether information could be obtained from those already 
involved in the proceedings.   
2XUILQGLQJVKDYHDOVRKLJKOLJKWHGWKDWWKHVDIHJXDUGHU¶VWUDLQLQJH[SHULHQFHDQGTXDOLILFDWLRQLVRIWHQ
not clear to other actors in the hearing. This concerned social workers who felt it necessary to 
XQGHUVWDQGWKHVDIHJXDUGHU¶VH[SHUWLVHLQRUGHUWRZHLJKWKHLUUHFRPPHQGDWLRQVLWGLGQRWDSSHDUWR
trouble panel members who were clearly confident that safeguarders were experts. Beckett et al. (2007) 
DUJXHGZLWKUHJDUGVFDUHSURFHHGLQJVLQ(QJODQGDQG:DOHVµLUUDWLRQDOEHOLHIV¶PD\HPHUJHDPRQJVW
decisionmakers on the infallibility of some or other participant, as this helps them to better cope with 
the difficulties they face in making a decision.  
/D\SDQHOPHPEHUV¶NQRZOHGJHDQGVNLOOVZHUHDOVRTXHVWLRQHGLQRXUVWXG\6RPHRIRXUSDUWLFLSDQWV
stated that emotional disputes and fervent advocacy make it hard for laypersons to manage the hearing 
RUPDNHGLVSDVVLRQDWHGHFLVLRQV3DQHOPHPEHUV¶appointment of a safeguarder may often be an attempt 
to address these issues by demonstrating that the process is objective or deferring the decision to a point 
when parents and solicitors are thought less likely to dispute it. This should not be viewed simplistically 
as an attempt to avoid uncomfortable conflict, panel members felt that by securing greater consensus 
within the hearing, later delays to permanency for the child might be avoided. Removing the lay 
contribution to the process would not only takHDZD\WKHµH[SHUWLVH¶RIFRPPRQVHQVHEXWZRXOGDOVR
leave the whole process in the hands of state-funded court and service systems, detached from the local 
citizens who are affected by breaches of public law in their community (Reid and Gillan, 2007).   
Expertise is not only grounded in knowledge and skills, but in values (Carnochan et al., 2008). In 
relation to private law cases, Doughty (2009) has argued that lawyers and judges have a legal ethic to 
practise adversarially, based on individual rights and justice, whilst social workers have an ethic of care 
that emphasises conciliation and equal treatment, at least in private law cases. In this study, participants 
SRUWUD\HGGLIIHUHQWDFWRUVDVKDYLQJGLIIHUHQWYDOXHVDQGSULRULWLHVDVZKHQDFKLOG¶VRUSDUHQW¶VULJKWWR
IDPLO\OLIHZDVEDODQFHGDJDLQVWDFKLOG¶VEHVWLQWHUHVWV7KH6FRWWLVK&KLOGUHQ¶V+HDULQJV6\VWHPKDV
been largely based on a consensual approach, but in the eyes of some of our respondents and external 
commentators, has come under increasing pressure to move towards a legal ethic (Mooney & Lockyer, 
2012). These concerns seem most strong in relation to cases involving complex abuse and permanence. 
Many of our participants were strongly committed to the ethos and values of the hearings system and 
were concerned about the involvement of individuals driven by other ethical codes. The continued 
contribution of lay members and hearing-appointed safeguarders may be particularly helpful where 
ethical systems appear to be in tension.  
Conclusions  
,QSXEOLFODZGHFLVLRQVVXFKDVWKRVHPDGHLQFKLOGUHQ¶VKHDULQJVGHFLVLRQ-makers must balance 
GLYHUVHFRQVLGHUDWLRQVWKDWRIWHQVHHPWREHWHQVLRQZLWKHDFKRWKHUIRUH[DPSOHFKLOGUHQ¶VEHVW
LQWHUHVWVDQGFKLOGUHQ¶VZLVKHVOHJDOH[SHUWLVHFKLOGGHYHORSPHQWH[SHUWLVHDQGOD\H[SHUWLVHSDUHQWV¶
ULJKWVDQGFKLOGUHQ¶VULJKWVDQGGHFLVLRQTXDOLW\DQGGHFLVLRQWLPHOLQHVV%XVV	0DFOHDQ
Liljegren et al., 2014). Critically, we have shown that decision-making where these tensions prevail is 
likely WREHDIIHFWHGE\YDULRXVDFWRUV¶SHUFHSWLRQVRIHDFKRWKHU¶VH[SHUWLVHDQGWKHFRQWH[WLQZKLFK
professionals are able to operate their expertise. These perceptions are themselves contested, potentially 
resulting in friction, the deployment of resource, and addition of further time that sometimes appears to 
have little impact on the type of decisions that are made. This raises the interesting question of what 
constitutes  
µTXDOLW\¶LQGHFLVLRQ-making and whether this may include other features beyond arrivLQJDWDµULJKW¶
answer.  
It was not the intention of this article to reach a definitive conclusion about the best blend of expertise to 
reconcile these considerations. Rather we have examined the arguments surrounding legal expertise, 
social work expertise, and lay expertise in respect of decision-making for permanence, and illustrated 
how these ideas are inevitably linked to the prevailing systems in the jurisdiction.  
Our study showed that alongside the particular combinations of professional knowledge and skills and 
lay input, it is also important to understand how those involved, view, and portray the expertise of 
decision-makers, information providers, and representatives. Of particular importance are 
GHFLVLRQPDNHUV¶EHOLHIVDERXWWKHVDOLHQFHRIOHJDO and child development knowledge, skills in 
communication with children, and the nature and quality of written and verbal presentations. These 
perspectives have consequences. When the expertise of social workers is doubted, then additional time 
may be taken up on obtaining further inputs. In our study, opinion indicated that this resulted in a better 
decision only some of the time. Social workers saw some resulting delays as detrimental to children, 
though some panel members argued that obtaining additional input reduced the potential for delays 
arising from later appeals.  
Finally, we would suggest that a lack of mutual understanding and trust among decision-makers and 
professionals is likely to be detrimental to wider confidence in any system. The development of greater 
clarity and respect for each key role is urgently needed. Opportunities for inter-disciplinary training, 
EXLOGLQJWUXVWLQHDFKRWKHUDQGLPSURYHGXQGHUVWDQGLQJRIHDFKRWKHU¶VTXDOLILFDWLRQVDQGUROHVPD\EH
a useful place to start.  
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